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APPENDIX V. OIG COUNSEL OPINION

68 Fed. Reg. 51677 (emphasis added). The current wording of section 120.210 reflects
SBA’s continued interpretation that the percentages in section 7(a)(2) represent merely the
“maximum” amount of a loan that the Agency can guarantee.

The Supreme Court has held that broad deference must be given to a regulation that
interprets an agency’s governing statute:

If Congress has explicitly left a gap for the agency to fill, there is an express
delegation of authority to the agency to elucidate a specific provision of the
statute by regulation. Such legislative regulations are given controlling weight
unless they are arbitrary, capricious, or manifestly contrary to the statute....
[Clonsiderable weight should be accorded to an executive department's
construction of a statutory scheme it is entrusted to administer, and the principle
of deference to administrative interpretations has been consistently followed by
this Court whenever decision as to the meaning or reach of a statute has involved
reconciling conflicting policies, and a full understanding of the force of the
statutory policy in the given situation has depended upon more than ordinary
knowledge respecting the matters subjected to agency regulations. If this choice
represents a reasonable accommodation of conflicting policies that were
committed to the agency's care by the statute, we should not disturb it unless it
appears from the statute or its legislative history that the accommodation is not
one that Congress would have sanctioned

Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843-45 (1984)
(citations and quotation marks omitted).

Chevron also requires that any restrictions limiting agency discretion and authority to act
under an organic statute to be clear. Without this clear language, an agency’s interpretation must
be given great deference, as long as it is reasonable. One must first inquire whether “the intent
of Congress is clear” as to “the precise question at issue .” If so, “that is the end of the matter.”
But “if the statute is silent or ambiguous with respect to the specific issue, the question for the
court is whether the agency's answer is based on a permissible construction of the statute.”
Chevron, 467 at 842-44. “If the administrator's reading fills a gap or defines a term in a way that
is reasonable in light of the legislature's revealed design, we give the administrator's judgment
“controlling weight.”” NationsBank of North Carolina, N.A. v. Variable Annuity Life Ins. Co.,
513 U.S. 251, 257 (1995) (citing Chevron, 467 U.S. at 844).

SBA’s regulation interpreting section 7(a)(2) of the Act as merely establishing a ceiling
on the percentage of a loan that the Agency can guarantee is certainly “reasonable in light of the
legislature’s revealed design” since it is entirely consistent with the legislative history of this
section. Therefore, section 5(b)(7) appears to provide the SBA with the power to unilaterally
reduce the percentage of loan guarantees below the percentages set forth in section 7(a)(2), if it is
interpreted to be an action that is necessary or desirable with respect to a loan or loans under the
7(a) program.



