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Prior to 1995, section 7(a)(2) stated that any guarantees offered by SBA "shall be ... not
less than" specified nwneric percentages identified in the statute (the percentages differed by
dollar amount of the loan and loan maturity). SBA Legislative Handbook at 44. Similarly, the
section stated that SBA "shall not ... reduce the percent guaranteed to less than the above
specified percentums other than by detennination made on each application." IQ. In 1995,
Congress amended the section to provide that guarantees "shall be equal to" the identified
percentages. The replacement of specific and mandatory language prohibiting lesser guarantees
("shall not be less than") with arguably more ambiguous language ("shall be equal to") suggests
that Congress did not intend through the current wording to prohibit SBA's authority to give
guarantees lower than the percentages identified in the Act if this was detennined to be necessary
or desirable under section 5(b)(7).

Legislative history relevant to the 1995 amendment of § 7(a)(2) supports this
interpretation. In addition to removing the "shall not be less than" language, Congress also
reduced the percentage of a loan that SBA could guarantee. In the section-by-section analysis of
the report, the Senate Committee on Small Business explained that the "provision also reduces
the maximwn percentage of a federal guarantee to 75 percent." S. Rep. 04-129, 1995
U.S.C.C.A.N 318, 326 (1995) (emphasis added). By tenning this percentage a "maximum,"
Congress indicated that a lower percentage guarantee would also be acceptable.

SBA's contemporaneous regulation implementing the amendment to section 7(a)(2)
reflects a similar interpretation. As amended in 1996, the regulation provides:

SBA's guarantee percentage must not exceed the applicable percentage established in
section 7(a) of the Act. The maximum allowable guarantee percentage on a loan will be
detennined by the loan amount. As of October 12, 1995, the percentages are: Loans of
$100,000 or less may receive a maximum guaranty of 80 percent. All other loans may
receive a maximum guaranty of75 percent, not to exceed $750,000, unless otherwise
authorized by law.

13 C.F.R. § 120.210 (I 996)(emphasis added).

In 2002, Congress raised the percentage that SBA could guaranty on smaller loans from
80 percent to the current 85 percent. P.L. 106-554 (2000) (114 Stat. 2763). SBA changed its
regulations to reflect this change, offering the following explanation:

Previously, SBA was authorized to guarantee no more than 80 percent of a loan if the
gross amount of the loan was $100,000 or less, and no more than 75 percent of a loan
over that amount. Section 202 of the 2000 Act amends the 7(a) business loan program by
authorizing SBA to guarantee up to 85 percent of a I.oan if the gross amount of the loan is
no more than $150,000. Under the 2000 Act, the maximwn SBA guaranty on a loan
greater than $150,000 is 75 percent except as otherwise authorized by law. To reflect
these changes, SBA is amending § 120.210 of the regulations.
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68 Fed. Reg. 51677 (emphasis added). The current wording of section 120.210 reflects
SBA's continued interpretation that the percentages in section 7(a)(2) represent merely the
"maximwn" amount of a loan that the Agency can guarantee.

The Supreme Court has held that broad deference must be given to a regulation that
interprets an agency's governing statute:

If Congress has explicitly left a gap for Ihe agency 10 fill, there is an express
delegation of authority to the agency to elucidate a specific provision of the
statute by regulation. Such legislative regulations are given controlling weight
unless they are arbitrary, capricious, or manifestly contrary to the statute ....
[C]onsiderable weight should be accorded to an executive department's
construction of a statutory scheme it is entrusted to administer, and the principle
of deference to administrative interpretations has been consistently followed by
this Court whenever decision as 10 the meaning or reach of a statute has involved
reconciling conflicting policies, and a full understanding of the force of the
statutory policy in the given situation has depended upon more than ordinary
knowledge respecting the matters subjected to agency regulations. If this choice
represents a reasonable accommodation of conflicting policies that were
committed to the agency's care by the statute, we should not disturb it unless it
appears from the statute or its legislative history that the accommodation is not
one thaI Congress would have sanctioned

Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc. 467 U.S. 837,843-45 (1984)
(citations and quotation marks omitted).

Chevron also requires that any restrictions limiting agency discretion and authority to act
under an organic statute to be clear. Without this clear language, an agency's interpretation must
be given great deference, as long as it is reasonable. One must first inquire whether "the intent
of Congress is clear" as to "the precise question at issue." If so, "that is the end of the matter."
But "if the statute is silent or ambiguous with respect to the specific issue, the question for the
court is whether the agency's answer is based on a permissible construction of the statute."
Chevron, 467 at 842-44. "If the administrator's reading fills a gap or defines a term in a way that
is reasonable in light of the legislature's revealed design, we give the administrator's judgment
"controlling weight. '" NationsBank of North Carolina. N.A. v. Variable Annuity Life Ins. Co.,
513 U.S. 251, 257 (1995) (citing Chevron, 467 U.S. at 844).

SBA's regulation interpreting section 7(a)(2) of the Act as merely establishing a ceiling
on the percentage of a loan that the Agency can guarantee is certainly "reasonable in light of the
legislature's revealed design" since it is entirely consistent with the legislative history of this
section. Therefore, section 5(b)(7) appears to provide the SBA with the power to unilaterally
reduce the percentage of loan guarantees below the percentages set forth in section 7(a)(2), if it is
interpreted to be an action that is necessary or desirable with respect to a loan or loans under the
7(a) program.
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